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by CAROLE E. REAGAN and DARIAN MCMILLAN

he scale of the “creator economy” is
staggering. As of 20206, there may be as
many as 45 million paid content creators
in the United States, with some 12 million
people
influencers. Globally, influencer marketing
spending is projected to reach $32.55 billion
this year, with U.S. expenditures hitting at

considering  themselves  full-time

least $12 billion. These numbers reflect not
just growth but a fundamental shift in brand
advertising strategy and budget allocation over
the past decade. And it is not slowing anytime
soon, with one survey showing over 90% of
chief marketing officers planning to increase
investments in creator partnerships this year.!

What influencers offer (at least for now) is
authenticity and the trust of their followers.
These attributes make influencer partnerships
a potent strategy for brands seeking to connect
with consumers more effectively. But, while
influencers can bring unparalleled access to
engaged audiences, fueling both brand aware-
ness and direct sales, these partnerships come
with a wide range of risks. Noncompliance
with regulations, misaligned expectations,
and poorly drafted (or nonexistent) agree-
ments can result in costly disputes, regulatory

trouble, and reputational harm.

To mitigate these pitfalls, it is
essential to understand the applicable
rules and implement robust contracts
with explicit compliance mandates.
Establishing clear frameworks and
guardrails set both parties up for
a successful, mutually beneficial

collaboration.

The Influencer Compliance Minefield

The perceived authenticity that makes
influencer marketing so effective is also the
very quality that can unwittingly expose
brands and creators to liability.

Influencers are real people, not advertising
agencies. An increasing segment of social
“micro-”  or
with  just
a few thousand followers. Sending a free

media marketing involves

“nano-influencers”—accounts

product in exchange for an Instagram story
mention on a small account can seem so
casual and fleeting. Yet these seemingly low-
stakes arrangements are subject to many
of the same requirements as an extended
campaign with the biggest of celebrities.
Regardless of audience size, failing to adhere
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to endorsement guidelines and disclosure
rules exposes both influencers and their brand
partners to liability and risks eroding the very
consumer trust that both parties sought to
leverage in the first place.

Several regulatory bodies oversee these
endorsement and disclosure rules, each
with its own specific requirements that in-
fluencers and brands need to be aware
of depending on the products or services

being promoted.

FTC Disclosure Requirements

The Federal Trade Commission (FTC)
regulates commercial advertisingand marketing
to ensure it is truthful and not misleading,
regardless of medium. The FTC mandates that
any material connection between the endorser
and the advertiser be disclosed clearly and
conspicuously. “Material connections” include
not just payments, but free or discounted
products, trips, affiliate commissions, family
relationships, and other incentives. “Clear and
conspicuous” disclosure means, for example,
using language such as #ad or #sponsored and
placing it prominently so that it is immediately
visible to viewers without having to click
“more” or read through a long caption to see
it. Content also must reflect the influencer’s
honest opinion of a product or service and
cannot make any claims that the brand could
not make itself. The FTC helpfully provides
extensive guidance on compliance with
disclosure and endorsement requirements.
(See FTC, FTCs Endorsement Guides:
What People Are Asking, https://www.
ftc.gov/business-guidance/resources/ftcs-
endorsement-guides-what-people-are-asking;
FTC, Disclosures 101 for Social Media
Influencers, hteps://www.ftc.gov/system/files/
documents/plain-language/1001a-influencer-
guide-508_1.pdf).

FTC violations lead to costly
investigations, consent orders, and fines. One

can

carly, prominent example involved Instagram
posts by the that
included endorsements for over 20 brands,

Kardashians/Jenners

including Fit Tea, Estée Lauder, and Puma,
without adequate disclosure of sponsorship
connections. In 2016, the organization
Truth in Advertising (TINA) filed a formal
complaint with the FTC, alleging these posts
were deceptive to consumers. In response,
many of the posts were amended and others
were deleted altogether. At the same time,
TINA also advocated for enforcement against
the companies involved. Subsequent FTC
enforcement actions against companies such
as Teami (2020) and Google (2023) have

resulted in mult-million dollar penalties for
deceptive endorsements.

In addition to regulatory action, 2025
saw a new proliferation of private actions,
particularly some high-profile class actions,
targeting both brands and influencers. These
suits alleged failures to meet the “clear and
conspicuous” disclosure standard, claiming
that
consumers into paying premium prices. In
Dubreu v. Celsius Holdings, Inc. et al. (C.D.
Cal., filed Jan. 22, 2025), the plaintiff alleges

undisclosed  sponsorships  deceived

that three social media influencers promoted
Celsius energy drinks on social media without
disclosing payments, misleading consumers
nationwide. The suit seeks at least $450
million in damages. Similarly, Bengoechea et al.
v. Shein et al. (N.D. 1ll., filed Feb. 10, 2025)
targets the fast-fashion brand Shein and seven
influencers for buried or omitted disclosures,
claiming consumers overpaid for products
as a result. This action alleges estimated
damages of $500 million. Other notable
actions include Negreanu v. Revolve Group,
Ine. et al. (C.D. Cal., filed Apr. 11, 2025),
where undisclosed partnerships with three

influencers allegedly drove premium pricing
for clothing, with claimed damages of over
$50 million; and Swulici er al. v. Color Image
Apparel dfbla Alo Yoga et al. (N.D. IlL., filed
Apr. 11, 2025), involving fifteen influencers
and claimed damages exceeding $155 million
for non-disclosed promotions of activewear.
Thus far, it is unclear if the class action
model will succeed in overcoming challenges
based on standing and other defenses,
which are currently being litigated. But, at
a minimum, private litigation represents
another potentially costly risk for both
companies and individual influencers that can
be avoided by ensuring adequate disclosures.

FDA, HIPAA, SEC, and More

A single Instagram story or TikTok video
can trigger multiple sets of disclosure rules
simultaneously. Complying with the FTC
guidelines may not suffice if the product
or service also falls under the Food and
Drug Administration (FDA), Securities and
Exchange Commission (SEC), or another
agency’s jurisdiction.

For influencer content involving health,
beauty, or food products, FDA rules may
apply. Statements like “clinically proven”
and weight loss and disease prevention or
treatment claims must be substantiated
with sound scientific evidence. Content that
endorses FDA-approved drugs or medical
devices should also avoid promotion of off-
label uses that exceed the scope of approval.

In healthcare-related endorsements, which
may involve doctors, nurses, or other licensed
healthcare professionals as influencers, Anti-
Kickback statutes could also apply. These
federal and state laws prohibit exchanging
anything of value to induce patient referrals.
(The federal statute is limited to treatments
that are reimbursable by programs like
Medicare or Medicaid, but California law
applies source.)
Violations can include not only monetary

regardless of payment
payments, but free or discounted products,
disguised rebates, and other incentives, and
potentially bring serious civil and criminal
consequences. Severe examples include $48.2
million paid by C.R. Bard for improper grants
and rebates that influenced medical device
usage, and GlaxoSmithKline’s multi-billion
settlement for violations including kickbacks
(such as meals and spa treatments) to health
care professionals for the promotion and
prescription of various drugs.

Health and wellness influencer content also
frequently involves video footage of actual
treatments, testimonials, and “before-and-
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after” photos. All of this can involve “patient
identifiable information,” which triggers the
need for HIPAA-compliant authorizations
before disclosure in any sponsored content.

Companies and influencers involved in the
promotion of securities must also be mindful
of SEC rules. In 2022, Kim Kardashian
found herself in trouble again, this time with
the SEC for lack of disclosure of payments
for touting EMAX tokens, a crypto asset
security, on social media. Settlement of the
charges required $1.26 million in penalties,
disgorgement, and interest. See SEC Press
Release, SEC Charges Kim Kardashian for
Unlawfully Touting Crypto Security, Oct. 3,
2022, hteps://www.sec.gov/newsroom/press-
releases/2022-183.

And finally, union status may add yet
another compliance layer. Many celebrity
influencers, and some noncelebrities, are
members of SAG-AFTRA and bound by
collective bargaining agreements. For branded
content, SAG-AFTRA developed its own
“Influencer Agreement,” which covers things
like intellectual property ownership and
working conditions.

Keeping It Real Without Liability

All of this is not to suggest that influencer
marketing should be avoided, only that
brands and

agreement in advance that ensures compliance

influencers should reach an
with applicable regulations and aligns their
respective objectives and expectations. Brands
and influencers often approach partnerships
with divergent priorities. Brands typically
seek measurable returns on investment, such
as increased sales conversions, and focus
like

metrics. Influencers may prioritize creative

on data-driven factors engagement
freedom, maintaining authenticity with their
audience, and securing fair compensation that
reflects their reach and effort. Both parties
are concerned with their own reputations.
Addressing these issues in advance may
sometimes seem like cumbersome “over-
lawyering,” but it will minimize the risk of both
conflicts between the parties and regulatory/
third-party claims—financial and reputational
nightmares everyone wants to avoid.
Influencer agreements should clearly address
scope and deliverables (such as the number
of posts and platforms involved), timelines,
compensation (whether flat fees, performance-
hybrid),

content

based, or agreed  performance

indicators, ownership and use
(including work for hire and license terms),
use of brand trademarks and other intellectual

property, NIL (name, image, and likeness) use,

and independent contractor status.

As to compliance, key provisions include:
* Representations and Warranties:

Influencers should warrant the
originality of their content (to avoid
copyright infringement) and compli-
ance with applicable laws, specifically
including FTC guidelines and other
regulations as may be applicable
to the particular industry (FDA,
HIPAA, SEC, Anti-Kickback, etc.).
While brands should assure the accu-
racy (and scientific basis, if necessary)
of product information provided.

* Content Approval and Ownership:
Even with reps and warranties, note
the FTC’s comment in the Teami
proceedings:

“A contract provision is a fine
start, but it’s probably not enough.

Educate influencers about the
standards for clearly disclosing
material connections and the

possible legal ramifications if they
don’t. A written policy for influencers
without effective monitoring and
follow-through suffers from the
same deficiency.”
While content creators may balk at
brand control over their content,
prior approval rights of sponsored
content really are one of the safest
ways to ensure compliance with
all applicable laws. Failing that,
brands should implement an agreed
monitoring program that requires
influencers to fix or take down
any non-compliant content that is
discovered after it is posted.

¢ Indemnification: Particularly if the
brand does not have prior approval
rights over content, an indemnifi-
cation provision that obligates the
influencer to defend and indemnify
against regulatory or third-party
claims arising from non-compliant
content provides some security. Re-
alistically, however, many influenc-
ers will not have the financial ability
to cover large penalties or liabilities.

¢ Termination/Dispute Resolution:
Grounds for breach and termination
should be defined and
non-compliance with applicable
regulations and other laws, along

include

with reasonable cure periods for
fixable issues that may arise.
By incorporating compliance mandates and
related provisions, influencer agreements help

protect against regulatory pitfalls, litigation,
and misunderstandings about objectives.
Brands and influencers alike should engage
legal counsel to tailor contracts to meet these
objectives, particularly in high-stakes sectors
like healthcare.

In an increasingly influencer-fueled, brand-
driven market, every Instagram story, every
gifted product, and every collaboration
can create both an authentic moment
and a regulated business transaction. As
influencer endorsements become almost a
marketing imperative, structured contracts are
indispensable for navigating risks and aligning
interests. Ultimately, well-crafted agreements
not only safeguard all parties but also enhance
the success of these collaborations.
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