A NEW ERA OF CIVILITY?

by SCOTT B. GARNER and AMY E. LESPERANCE

compared to pornography, one wonders
if Justice Potter Stewart would define it
similarly: “I know it when I see it.” Jacobellis
v. Ohio, 378 U.S. 184, 197 (1964) (concurring
opinion). The California Supreme Court has

Eivility. Although in no way should it be

grappled with defining or legislating it, but
generally backed away from efforts to do
either. But the Supreme Court hassstill let it be
known that it takes seriously a lawyer’s duty
to act civilly, and the State Bar has followed

suit. Just as importantly, many judges have
taken up the civility fight, expressing their
expectation that lawyers appearing before
them should so act.

What Is Civility (And What Is It Not)?

Even apart from the expectations of our
courts and the State Bar, civility is inherently
valuable. It also is misunderstood by lawyers
and clients alike. Understanding what civility #s
not is as important as understanding what it is.

Civility does not mean being a pushover.
One of the mantras that is ingrained in all
lawyers is “zealous advocacy” Although
that term cannot be found in the California
Rules of Professional Conduct—it is in the
preamble to the ABA Model Rules, however—
it nonetheless is accepted as a necessary part of
our duty to clients. See, e.g., Hawk v. Super.
Ct., 42 Cal. App. 3d 108, 126 (1974) (“The
duty of a lawyer, both to his client and to the
legal system, is to represent his client zealously
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within the bounds of the law. .
can be a zealous advocate without being a
jetk. One can even be appropriately aggressive
without crossing the line to incivility.

..”). But one

Often in the course of litigation (although
these same concepts can apply in the non-
litigation context) lawyers are asked to grant
an opposing counsel some courtesy—usually
an extension on responding to discovery, a
motion, or something else. In most cases, the
courtesy can be extended without prejudice to
the client, and civility suggests such a courtesy
indeed should be extended. But that does not
mean a lawyer is duty-bound—by civility or
otherwise—to grant all extension requests.
There may be good reasons, strategic or
otherwise, not to do so, and that is perfectly
reasonable and not at all uncivil. Although
examples would be myriad, here is just one:
Suppose your deadline to file a motion for
summary judgment is fast approaching, and
you are awaiting discovery responses that
you will need to support the motion. In that
situation, it likely would prejudice your client
to grant a two-week extension on the other
side’s response deadline. If, on the other hand,
you are months away from needing to use the
discovery responses, then a reasonable request
for an extension should be seriously considered.

Civility also sometimes requires pushing
back on unreasonable demands from clients.
Some clients will not want their lawyer to
grant any extensions, and view professional
courtesies as signs of weakness. Rule 1.2
tells us that “a lawyer shall abide by a
client’s decisions concerning the objectives
of representation. . . .” But not all decisions
impact the objectives of representation. As
the California Supreme Court artfully put it,
there “can be but one captain per ship,” and
the lawyer is that captain as it pertains to the
day-to-day decisions of litigation. Blanton v.
Womancare, Inc., 38 Cal. 3d 396, 404 (1985).
If a decision does not impact the objectives
of representation, then the lawyer need not
always get approval from the client before
extending a courtesy or otherwise interacting
with opposing counsel. And if a client insists
on his lawyer being a jerk, then the lawyer
should think long and hard whether this is a

client for whom she wants to work.

Why Civility?

Even aside from the oath we take as lawyers
to be civil (more on that later), there are many
reasons to practice civility. Perhaps the reason
that most resonates with clients is that judges
often notice. And while judges may not always
point out incivility in their orders or otherwise

chastise a lawyer for acting inappropriately,
and likely will not rule against one side just
because that side’s lawyer is rude to opposing
counsel or failed to grant a simple professional
courtesy, it certainly can impact that lawyer’s
credibility with judges. As lawyers, the
importance of having credibility with the
bench cannot be overstated, and it is a quality
that is much harder to gain back once it is lost.

Another reason easily explained to clients is
cost. Incivility can be expensive. When lawyers
fight over inconsequential matters, or force
cach other to file ex parte applications over
issues that should be easily resolvable without
court help, the client is the one who ends up
paying for it. Litigation is expensive enough
without unnecessarily driving up the cost.

Another reason to practice civilly that
should not be overlooked is your mental
health. Who among us has not had the case
where we dread the call from opposing counsel
because we know it will be acrimonious
and unpleasant? Contrast that to the case
where, although both sides are aggressive and
steadfast in their positions, counsel are polite
and understanding of the other side’s issues.
‘The acrimonious cases take years off our lives,
and they make the everyday practice of law
that much more stressful and unenjoyable.
Of course, there are times when opposing
counsel will be a jerk, and it will be stressful
to deal with him. But, as the saying goes, you
catch more flies with honey than vinegar. If
you treat your opposing counsel with respect
and civility, he is more likely to treat you back
the same way. Even with otherwise obnoxious
opposing counsel, you can stll lower the
temperature, even if you can’t completely
convert him.

Then there is the practical benefit of being
a part of a community. Lawyers who join bar
associations or other professional groups feel
like they are part of a noble profession and not
just a cog in an employment wheel. Where
opposing counsel is likely to show up at a
Bar event you plan to attend, having a good
or at least serviceable relationship with that
opposing counsel will remove what could be
an awkward moment or even an impediment
to you showing up at the event. Don’t be that
person who has to avoid other lawyers with
whom they dont get along or, worse, the
person others want to avoid.

Civility Is Consistent With Other Duties
Even though there is not yet an express duty
to be civil in the Rules of Professional Conduct
or the State Bar Act, there are various duties
expressly called out in those rules and statutes

that can be read in harmony with the need
to act civilly. Lawyers often think their only
duty is to their client, and act accordingly.
And while it is true that the duty to a client is
paramount, there are duties to others that are
expressly called out.

For example, Rule 4.1 speaks of the duty
to be truthful with third parties. Rules 4.2
and 4.3 provide restrictions on dealing with
an unrepresented party. Rule 4.4 addresses the
receipt from the other side of an inadvertently
produced document. These rules, and others,
demonstrate that there are limits—even aside
from strict civility guidelines—on a lawyer’s
interactions with non-clients and adverse
parties. As stated by the California Supreme
Court, “[a]n attorney has an obligation not
only to protect his clients interests but also
to respect the legitimate interests of fellow
members of the bar, the judiciary, and the
administration of justice.” Kirsch v. Duryea,
21 Cal. 3d 303, 309 (1978).

State Bar ethics opinions also reflect a
duty owed to adverse parties. For example,
Formal Opinion No. 2013-189 addresses a
hypothetical attorney who unintentionally
provides inaccurate redlines on a contract
in the course of negotiations with the other
side. It discusses the lawyer’s duty to point out
the inaccuracy, or, if doing so would violate
a separate duty to the client, potentially
withdraw from the representation. Although
the opinion does not present the issues under
the framework of civility, its conclusion is at
least consistent with civility.

Ethics Requirements

With incivility and divisiveness on the rise
in society, the Supreme Court and the State
Bar have taken a particular interest in the need
for civility among officers of the court.

The State Bar now requires that at least one
hour of attorney MCLE training be devoted
to addressing civility in the legal profession,
which includes educating attorneys about the
costs of incivility and the link between incivility
and bias. Although civility MCLE trainings
are nothing new, making them mandatory
guarantees they will reach those attorneys who
most need them yet are least likely to seek
them out (or read an article on civility).

Last year, the California Supreme Court
approved amendments to Rule 9.7 of the
California Rules of Court, making California
the first (and only) state to require its
attorneys to take an annual civility oath. For
the majority of us who were admitted before
2014, when the oath was adopted for newly
admitted attorneys, this was our first year
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taking the oath. While its impact remains to
be seen, it should serve as a regular reminder
that conducting oneself with “dignity, courtesy
and integrity” is as central to a lawyer’s ethos
as “zealous advocacy.”

Although proposed amendments to the
Rules of Professional Conduct that would have
made incivility grounds for attorney discipline
were circulated for public comment, the
California Supreme Court stopped short of
adopting them. The Court expressed concern
that the proposed definition of incivilicy—as
“significantly unprofessional conduct that
is abusive or harassing”—was too vague and
lacked any defining principle as to what
conduct would, and would not, be permitted.
As it goes, “I know it when I see it” does not
make for a clear disciplinary standard.

Civility Guidelines
Although civility

through new or amended Rules of Professional

efforts to mandate
Conduct have largely failed (at least for now),
there is no dearth of Civility Guidelines issued
by local bar associations, including the OCBA
(recently reprinted in the March 2026 issue of
Orange County Lawyer), and the State Bar of
California (in addition to other state and local
bars). And while these Civility Guidelines
are expressly not disciplinary rules, they
nonetheless provide guidelines that lawyers
ignore at their own peril.

'The same key principles appear again and
again across various guidelines: do not engage
in name-calling with opposing counsel,
accommodate reasonable scheduling requests
unless time is of the essence, do not use
discovery as a means to harass others, meet
and confer in good faith when disputes arise,
and be respectful of the court’s time. The State
Bar’s comprehensive guidelines dive deeper
into best practices for various topics, including
communications (e.g., do not create a false or
misleading record of events), motion practice
(e.g., do not force opposing counsel to file a
motion and then notoppose it), and negotiating
written agreements (e.g., avoid negotiating
tactics that set arbitrary deadlines or do not
accurately reflect previous agreements). As the
San Diego County Bar Association advises
in its guidelines, “[[Jawyers should conduct
themselves so that they may conclude each case
with a handshake with the opposing lawyer.”

Incivility in Action

Perhaps recognizing the low regard lawyers
unfortunately still have in society, courts have
shown a renewed interest in policing incivility.
As Justice William Bedsworth warned, “we

will not keep looking the other way when
attorneys practice like this. They will be
called out and immortalized in the California
Appellate Reports.” Masimo Corp. v. The
Vanderpool Law Firm, Inc., 101 Cal. App. 5th
902, 911 (2024).

Where attorneys’ “low blows” with opposing
counsel devolve into unnecessary litigation,
courts have “hit them in the pocketbook”

Last year,
the California
supreme Court
approved
amendments to
Rule 9.7 of
the California
Rules of Court,
making California
the first (and only)
state to require Its
attorneys to take an
annual civility oath.

and reduced requests for attorneys fees
accordingly. Karton v. Ari Design & Constr.,
Inc., 61 Cal. App. 5th 734, 747 (2021). As
Justice Eileen Moore explained, “Civility is
an aspect of skill. Excellent lawyers deserve
higher fees, and excellent lawyers are civil.”
Id. In what should have been a relatively
simple case, the attorney’s personal attacks on
opposing counsel, unsupported accusations
of improper conduct, and excessive briefing
prompted the court to reduce his fee request
by more than two-thirds.

Itis not just rude and demeaning comments

from attorneys that are being called out.
Take, for example, another recent opinion by
Justice Moore in Prato v. Gioia, 112 Cal. App.
5th 651 (2025). Defendants’ counsel knew
that the plaintiff’s attorney was involved in
disciplinary proceedings and had been placed
on inactive status at the time the case was
set for trial, yet only informed the plaintiff
and the court after her case was dismissed
for failure to appear at trial and defendants
were awarded over $70,000 in attorneys’ fees.
In overturning the fee award, the court of
appeal scolded the attorneys’ “tactical” delay
and choice not to make “nominal attempts at
basic professionalism and civility,” particularly
towards a party who unwittingly lacked
representation. /d. at 655.

Conclusion

The legal profession is demanding enough
without incivility adding fuel to the fire. So the
next time you feel the urge to fire off a snarky
email, take a breath, get a second opinion, or
leave it in the “draft” folder for a few hours
(if not forever). Pick up the phone and call
opposing counsel to resolve disputes; a two-
minute conversation can often accomplish
more than a two-week email chain. Civility
probably won't win the case for you, but the
benefits to your client, your reputation, and
your mental health are immeasurable. o

Scott B. Garner is a partner ar Umberg/Zipser
LLP in Irvine, California, where he practices
complex commercial litigation, with an emphasis
on lawyer liability issues. He is a Past President
of the OCBA, the current Co-Chair of the
OCBA Professionalism and Ethics Committee,
the current Co-Chair of the California Lawyers
Association Ethics Committee, and a past Chair
of the State Bar’s Committee on Professional
Responsibility and Conduct. He can be reached
at sgarner@uzllp.com.

Amy E. Lesperance is an associate at Umberg/
Zipser LLP in Irvine, California, where she
Jocuses her practice on complex commercial
litigation and lawyer liability issues. She can be
reached at alepserance @uzllp.com.

This article first appeared in Orange County
Lawyer, August 2026 (Vol. 68 No. 8), p. 34.
The views expressed herein are those of the
author. They do not necessarily represent the
views of Orange County Lawyer magazine,
the Orange County Bar Association, the
Orange County Bar Association Charitable
Fund, or their staffs, contributors, or
advertisers. All legal and other issues must be
independently researched.

36

ORANGE COUNTY LAWYER



