ASSOCIATION OF BUSINES

At
mxonn: NEPORT

TRIAL LAWYERS

Summer 2026

Enforcing Third-Party Discovery Subpoenas in Arbitration
By Chris Wang

Arbitration offers many benefits
for clients — it is often more effi-
cient, flexible, confidential, and
less costly than litigating in
court. In advising clients wheth-
er to enforce their contractual
right to arbitrate or litigate in
court, lawyers should also assess
whether third-party discovery is
necessary to prove their clients’
claims or defenses. This is an
important consideration because an arbitrator’s au-
thority to enforce third-party discovery subpoenas
can vary by applicable statute and across jurisdic-
tions.

While arbitrators have authority to compel third
parties to produce evidence at an arbitration hearing
under the California Arbitration Act (“CAA”) and
Federal Arbitration Act (“FAA”), courts have histori-
cally held that these statutes do not grant arbitrators
the authority to enforce third-party subpoenas to pro-
duce documents or appear at depositions for purposes
of discovery. (Under the CAA, an arbitrator may or-
der the deposition of a witness “for use as evidence
and not for discovery if the witness cannot be com-
pelled to attend the hearing or if exceptional circum-
stances exist.” Cal. Civ. Proc. Code § 1283.) The
rationale behind this rule is two-fold. First, because
arbitration is fundamentally a matter of contract, third
parties who are not signatories to the arbitration
agreement and have not consented to arbitration
should not be compelled to participate in arbitration.
Second, because arbitration is meant to promote effi-
cient resolution of disputes, allowing third-party dis-
covery could risk undermining the very purpose of
arbitration. However, recent developments under
both the CAA and FAA are reversing this long-
standing principle and amplifying the authority of
arbitrators to enforce third-party discovery.

Under the CAA, based on recent revisions to the statute
itself and new developments in California case law, arbi-
trators likely do have authority to enforce third-party dis-
covery subpoenas. Under the FAA, there is a circuit split
on this issue. The Second, Third, Fourth, Ninth, and Elev-
enth Circuits have held that arbitrators generally do not
have authority to enforce third-party discovery subpoenas,
but the Eighth Circuit has held that arbitrators do have
such authority. Given the changing landscape in Califor-
nia law and circuit split among federal courts, there will
likely be further developments on arbitrator authority in
enforcing third-party discovery subpoenas. Lawyers
should carefully consider these developments when advis-
ing clients on arbitration-related issues.

Third-Party Discovery Under the CAA

An arbitrator’s authority to enforce discovery is codi-
fied under California Code of Civil Procedure section
1283.05, which provides arbitrators the power to “enforce
the rights remedies, procedures, duties, liabilities, and obli-
gations of discovery by the imposition of the same terms,
conditions, consequences, liabilities, sanctions, and penal-
ties as can be or may be imposed in like circumstances in a
civil action by a superior court.” With respect to third-
party discovery, California Code of Civil Procedure sec-
tion 1282.6(a) provides that subpoenas can be issued for
the purposes of discovery only if section 1283.05 applies.
Prior to January 1, 2025, California Code of Civil Proce-
dure section 1283.1 (now repealed) limited the applicabil-
ity of section 1283.05 to cases involving personal injury,
wrongful death, or when the parties incorporated section
1283.05 into their arbitration agreement. As explained
below, these statutes have historically limited the arbitra-
tors’ ability to enforce third-party discovery.

The Sixth Appellate District in Aixtron, Inc. v. Veeco
Instruments Inc., 52 Cal. App. 5th 360, 369 (2020) articu-
lated these limitations. In Aixtron, claimant employer ini-
tiated arbitration against a former employee who resigned
from his position to work for a competitor, bringing claims



related to alleged data theft. The claimant employer
sought discovery from the third-party competitor, who
was not a party to the arbitration agreement, and served
subpoenas seeking the competitor’s business records
and computers. Because the arbitration agreement did
not incorporate section 1283.05, the court held that the
arbitrator did not have authority to enforce the subpoe-
nas for purposes of discovery. The court held that there
are only three instances where an arbitrator may enforce
third-party subpoenas under the CAA:

An arbitrator may compel the attendance of wit-
nesses and production of evidence “at an arbitra-
tion proceeding” (Cal. Civ. Proc. Code section
1282.6);

An arbitrator may compel the attendance of wit-
nesses and production of documents at a deposi-
tion under Cal. Civ. Proc. Code section 1283 for
use as evidence but not for purposes of discovery;

An arbitrator may compel attendance of witnesses
and production of documents for discovery only if
Cal. Civ. Proc. Code section 1283.05 applies.

Aixtron, 52 Cal. App. 5th at 396.

In McConnell v. Advantest Am., Inc., 92 Cal. App.
5th 596 (2023), the Fourth Appellate District agreed
with the limitations articulated in Aixtron. McConnell
involved an arbitration stemming from a business dis-
pute between a company and a former senior executive.
The arbitration agreement did not incorporate section
1283.05, and the company sought to compel production
of documents from third parties who had communica-
tions with the former executive. In an attempt to cir-
cumvent Aixtron’s prohibition on discovery subpoenas,
the arbitrator issued subpoenas ordering the third parties
to appear and produce documents at a hearing specially
set for the “limited purpose of receiving documents
from subpoenaed third parties” (id. at 605), whereby the
hearing would be adjourned until a later date. The hear-
ing to retrieve documents was nearly twelve months be-
fore the scheduled hearing on the merits.

The company argued that the subpoenas were not
improper subpoenas for the purposes of discovery but
rather subpoenas for production for evidence “at an ar-
bitration proceeding” authorized under section 1282.6.
The court rejected the argument, classifying the subpoe-
nas as “unauthorized discovery subpoenas.” Id. at 610.
If such subpoenas could be enforced, then “parties to an
arbitration could avoid the prohibition against nonparty
discovery, and demand any matter of documents, by
simply requiring the nonparty produce the documents at
an arbitration hearing . . . [which] would defeat the pur-
pose of the statutory scheme and lead to absurd results.”

Id. at 611. Under Aixtron and McConnell, an arbitra-
tion agreement’s failure to incorporate section 1283.05
was fatal to an arbitrator’s authority to enforce third-
party discovery subpoenas, unless the arbitration in-

volved claims related to personal injury or wrongful
death.

In 2025, changes to the CAA and subsequent devel-
opments in case law have likely rendered the limita-
tions in Aixtron and McConnell obsolete. On Septem-
ber 29, 2024, California passed SB 940, which amend-
ed certain CAA provisions. Notably, the law repealed
section 1283.1, which limited arbitrator authority to
enforce discovery under section 1283.05 to cases in-
volving personal injury, wrongful death, or when the
parties incorporated section 1283.05 to their arbitration
agreement. This law went into effect on January 1,
2025.

The repeal of California Civil Procedure Code sec-
tion 1283.1 likely allows arbitrators to enforce third-
party discovery subpoenas in all arbitrations. While no
court has directly addressed this issue yet, Vo v. Tech.
Credit Union, 108 Cal. App. 5th 632, 632 (2025) is
instructive. In Vo, plaintiff, a former employee,
brought suit against defendant employer, who moved
to compel arbitration in accordance with the parties’
employment agreement. The superior court, relying on
Aixtron, denied defendant’s motion to compel arbitra-
tion on the basis that the arbitration agreement was un-
conscionable because it did not expressly incorporate
section 1283.05, thereby precluding the parties from
seeking third-party discovery in arbitration. The Court
of Appeal reversed the lower court’s ruling, holding
that the arbitration agreement, by incorporating the
JAMS rules, gave the arbitrator authority to enforce
discovery necessary to arbitrate the claims at issue. In
dicta, the court further stated that, with the repeal of
section 1283.1, “parties can now obtain third-party dis-
covery under the CAA without explicitly incorporating
section 1283.05 into their arbitration agreement.” Id.
at 646 n.6.

The repeal of section 1283.1 and Vo likely provide
arbitrators authority under the CAA to enforce third-
party discovery subpoenas in all cases — not just cases
involving personal injury or wrongful death — irrespec-
tive of whether the arbitration agreement incorporates
section 1283.05.

Third-Party Discovery Under the FAA

Section 7 of the FAA states that arbitrators
have authority to “summon in writing any person to
attend before them or any of them as a witness and in a
proper case to bring with him or them any book, rec-
ord, document, or paper which may be deemed materi-
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al as evidence in the case.”

The Ninth Circuit held in CVS Health Corp. v. Vivi-
dus, LLC, 878 F.3d 703, 708 (9th Cir. 2017) that sec-
tion 7 “does not grant arbitrators the power to order
third parties to produce documents prior to an arbitra-
tion hearing.” Id. at 708. Rather, section 7 only pro-
vides arbitrators authority to compel attendance of a
person “as a witness,” and compel production of docu-
ments “at an arbitration hearing.” Id. at 707. The
Ninth Circuit’s holding aligns with the Second, Third,
Fourth, and Eleventh Circuits which have similarly in-
terpreted section 7 to authorize arbitrators to compel a
witness to appear and produce documents at an arbitra-
tion hearing. See Life Receivables Tr. v. Syndicate 102
at Lloyd’s of London, 549 F.3d 210, 216 (2d Cir. 2008)
(“The language of Section 7 is straightforward and un-
ambiguous. Documents are only discoverable in arbi-
tration when brought before arbitrators by a testifying
witness.”); Hay Grp., Inc. v. E.B.S. Acquisition Corp.,
360 F.3d 404, 407 (3d Cir. 2004) (“Thus, Section 7’s
language unambiguously restricts an arbitrator’s sub-
poena power to situations in which the non-party has
been called to appear in the physical presence of the
arbitrator and to hand over the documents at that
time.”); COMSAT Corp. v. NSF, 190 F.3d 269, 275 (4th
Cir. 1999) (“Nowhere does the FAA grant an arbitrator
the authority to order non-parties to appear at deposi-
tions, or the authority to demand that non-parties pro-
vide the litigating parties with documents during pre-
hearing discovery. By its own terms, the FAA’s sub-
poena authority is defined as the power of the arbitra-
tion panel to compel non-parties to appear “before
them;” that is, to compel testimony by non-parties at
the arbitration hearing.”) (In COMSAT, the court sug-
gested that an arbitration panel might be able to sub-
poena a third-party for pre-hearing discovery “under
unusual circumstances” and “upon a showing of special
need or hardship.” COMSAT, 190 F.3d at 276, 278.)
Managed Care Advisory Grp., LLC v. CIGNA
Healthcare, Inc., 939 F.3d 1145, 1159 (11th Cir. 2019)
(“[W]e agree with the Second, Third, Fourth, and
Ninth Circuits and hold that the plain language of the
statute is unambiguous in requiring witnesses to appear
before an arbitrator and bring any documents with
them, thus prohibiting pre-hearing discovery from non-
parties™). (939 F.3d 1160-61. It does not provide arbi-
trator authority to enforce a third-party subpoena
through videoconference or teleconference. /d.)

These decisions, however, do not necessarily mean
that arbitrators are powerless to enforce third-party dis-
covery subpoenas under the FAA. For example, the
Second Circuit in Life Receivables specified that its in-
terpretation of section 7 does not preclude an arbitrator
from calling a hearing for the specific purpose of hav-

ing a third-party witness deliver documents for discov-
ery. Life Receivables, 549 F.3d at 218 (stating that an
arbitrators “section 7 authority is not limited to witnesses
at merits hearings, but extends to hearings covering a
variety of preliminary matters” and that arbitrators “have
the power to compel a third-party witness to appear with
documents before a single arbitrator, who can then ad-
journ the proceedings.”).

Moreover, in a split from its sister circuits, the Eighth
Circuit has held that section 7 does provide arbitrators
authority to compel documents prior to the arbitration
hearing for the purposes of discovery. See Sec. Life Ins.
Co. of Am. v. Duncanson & Holt (in Re Sec. Life Ins. Co.
of Am.), 228 F.3d 865, 870 (8th Cir. 2000) (“We thus
hold that implicit in an arbitration panel’s power to sub-
poena relevant documents for production at a hearing is
the power to order the production of relevant documents
for review by a party prior to the hearing.”). In an un-
published 2021 case, a Minnesota district court expand-
ed Sec. Life and ruled that section 7 also provided an ar-
bitrator the authority to enforce a pre-hearing deposition
subpoena against a third-party. Int’l Seaway Trading
Corp. v. Target Corp., No. 0:20-mc-00086-NEB-KMM,
2021 U.S. Dist. LEXIS 31755, at *7 (D. Minn. Feb. 22,
2021).

In sum, while an arbitrator’s authority to enforce third
-party discovery is more limited under the FAA than un-
der the CAA, some federal courts have shown a willing-
ness to expand such authority.

Conclusion

Along with other considerations in deciding whether
to arbitrate or litigate in court, lawyers should evaluate
whether third-party discovery is necessary to prove their
clients’ claims or defenses. Just as the importance of
third-party discovery can vary case-by-case, an arbitra-
tor’s authority to enforce third-party discovery subpoe-
nas can vary by applicable statute and across jurisdic-
tions. Given the evolving legal landscape, lawyers
should carefully consider these recent developments
when drafting arbitration agreements or advising their
clients on arbitration-related issues.
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